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copyright unless there is an agreement to the contrary: Mrs. Jones,
the subject, is the 'employer/ and the photographer is working for
hire. No use of the photograph may be made without Mrs. Jones*
consent before it is published; but if she is an actress or public per-
sonality and uses it for publicity (i.e. distributes or publishes it with-
out copyright notice) it can be used by anyone who wishes to use
it, for purposes other than advertising or trade. State courts have
ruled on some occasions that no commercial use may be made of a
portrait or picture of a living person without that person's consent.

Photographs not 'made for hire' may be copyrighted by the photog-
rapher even though they are of public buildings, statues, or other sub-
jects in the public domain. As recently as 1936 the courts ruled that a
photographer who takes a picture of a person * or object at his own
solicitation and expense and for his own benefit is entitled to the
copyright. Of course, A's copyright does not prevent B from photo-
; graphing the same subject, even from the same angle, if he wishes.
Actually, the two photographs would differ slightly even if both
photographers were experts. The lighting, the focus, the timing all
help to individualize the resulting picture.

It is, however, possible to infringe by taking a second photograph
of a subject of which the first has been copyrighted, although it is
not usual. Such a case is reported in the Copyright Decisions of 1909-
1914 (Gross et al. u. Seligman et aL): An artist took a photograph
of a nude model, and having copyrighted it under the tide 'Grace of
Youth,* sold it to a distributor, copyright and all. Two years later he
photographed the same model in a pose that was identical except for
the fact that in the second photograph 'the model wore a smile and
held a cherry stem between her teeth, and was called "Cherry Ripe,"
while in the original she posed with her face in repose, the back-
grounds were not identical, and there were some slight changes in
the contours of her figure, but otherwise the photographs were the
same.*

The court ruled that this was not simply a case of taking two
separate photographs of the same person; it was a deliberate attempt
to make what, to the ordinary person, would seem to be the same
picture. Said the court modestly, In this undertaking we think he
succeeded.' The second photograph therefore constituted an infringe-
ment of the first.

* Naturally he must have the person's consent before taking the picture; other-
wise he invades his 'right of privacy/ to be defended at common kw.